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By Iilr. MATHIAS (lor himself. 
Mr. Makspiklo, Mr. Phiup A. 
Haet. Mr. Javtts, Mr. KsifimY, 
Mr. Nelson, and Mr. Pearson) ; 
8. 1888. A bin to require in all cases 
court orders for the interception of com- 
numlcatlons by electric and other 
devices, for (he entering of any residence, 
for the opening of any mall, for the In- 
spection or procurement of certain 
records, and for other purposes. Referred 
to the Committee on the Judiciary, 
sux or UGHTs Htocmmas act 
Mr. MATHIAS. Mr. President, recent 
events have demonstrated to all Amer- 
icans that our Ckivemment has at times 
transcended coostUuUonal processes and 
involved itself in a variety of ejcoefises in 
the area of surveillance. These inehide. 
but are by no means limited to: military 

intelligence activities at the 19d8 Demo- 
cratic National Convention, FBI sur- 
veillance of various civil rights headers 
and of participants at the 1964 Demo- 
cratic Convention, wiretapping by the 
White House **plumbers^ unit, compUa- 
Uoc of thousands of flies at the CIA re- 
lated to domestic security, and the main- 
tenance of FBI files on Members of Con- 
gress. Most startling of an is the so- 
called Huston plan revesded in the course 
of the Senate Watergate Investigations. 

Governmental surveillance — the Fed- 
eral invasion into areas of privacy rea- 
sonably expected by all citizens — has 
sown the seeds of a deep-seated malaise 
into American life, Watergate, CIA and 
FB^I surveillance, the maintenance of flies 
on coogresslonal Members all are. part of 
this problem. They have been accom- 
panied by an onrush of technological 
advancement and growing powers of 
bureaucratic structures, all of which has 
created a kind of “future shock" sense 
that things are just moving too fast — 
have gotten beyond our control. 

The malaise gripping an ever-increas- 
ing niunber of Americans in the appre- 
hension and fear that those who register 
dissent, those who voice displeasure with 
governmental policy, are subject to im- 
biidled scrutiny through pervasive gov- 
emnaental surveillance techniques. 
Actual aiirveillaoce in blatant disregard 
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of constitutional safeguards has created 
the apprehension that there may be in- 
trusions at any time upon one of our most 
cherished Ideals, the right to privacy. 
But perhaps of greater consequence is the 
c h il l i n g effect that accompanies such 
surveillance. The mere threat of monitor- 
ing intimidates individuals, forces with- 
drawal from political activi^, and im- 
pinges upon first amendmeDt freedoms. 
It is by no means an overstatement to 
claim that unchecked governmental sur- 
velUance strikes at the very vitality of 
this Nation. 

The fourth amendment provides: 

The right of the people to be secure In 
their persons, houses, papers, szid effects. 
Against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall 
Issue, but upon probable cause, supported 
bf Oath or affirmation, and particularly de- 
scribing the place to be searched, and the 
persons or things to be seized. 

Justice Brandeis emphasised the im- 
portance of the fourth amendment to 
the right of privacy in his 1928 Olmstead 
dissent: 

To protect (the right to be let alone), 
•very unjusttflable Intrusion by the govem- 
aiMit upon the prtrstoy of the individual. 
Whatever the means employed, must be 
deemed a vlolatloh ofC th e fourth Amaad- 
ment. 

The Supreme Court in XaU v. I7.^.s389 
UJ3. 347 (1967) held that the amend- 
menfa qiirit now shields private speech 
from xmreasonobie siirveillaxice. The de- 
cision implicitly recognteee that broad 
and unsuspected governmental Incur- 
aioiia Into conversational privacy which 
electronic surveiliance entails necea- 
sltatea ttie appUcaUmi of ®ie fourth 
amendment s^^mards. 

While (he fourth annarwitinani apealm 
of “unreasonable searches and seizures/' 



reasonableness has been determined on 
the basis of the commands of the war- 
rant clause: 

It la not an inconvenience to be weighed 
somehow against the clalma of policy ef- 
ficiency. It is, or should be, an important 
working part of our machinery of govern- 
ment, operating as a matter of course to 
check the weil-lntentloncd but mlatakeniy 
over -zealous executive officers who are a 
part of any system of law enforcement. 
Coolidge v. New Hampshire, 403 TJ.8. at 481. 

More recently the High Court stated 
in U.S. V. District Court, 403 UJ3. 
297 (1972) : 

The fourth amendment contemplates a 
prior Judicial judgment, not the risk that 
exocutlve discretion may be reasonably ox-‘ 
erclaed. This Judicial role accords with our 
basic constitutional doctrine that Individual 
freedoms will best be preserved through a 
separation of powers and division of func- 
tions among the different branches and 
levels of government. 

There are exceptions to the warrant 
requirement, but they are few and have 
been judicially delineated with extreme 
caution. Tlie com*t In UH. district court, 
supra., rejected the contention that there 
should be an exception to the warrant 
requirement In areas of domestic secu- 
rity; the inherent vagueness of the se- 
curity concept, the necessarily broad and 
continuing nature of intelligence gather- 
ing, and the temptation to use such sur- 
veillance to oversee political dissent dic- 
tate that the requisites of the fourth 
amendment be adhered to even In such 
matters. And the court called upon the 
Congress to formulate the staiwlards 
upon which judicial approval of national 
security survelllEuice may be i^dered. 
That is what this legislation is designed 
to provide. 

Mr. President, keeping In mind : 

The paramount interest we all share 
in our rights to privacy; 

The frightening revelations of the past 
2 years; 

The chilling effect that unchecked 
governmental surveillance necessarily 
breeds: and 

Congress' constitutional responsIbUlty 
to enact statutory guidelines to assure 
the Bill of Rights remains secure 
from the assaults of arbitrarr power; 



1 reiatroduce today a bill which would 
sUeo^then the guarantees ol privacy 
contained in the fourth amendment. I 
introduced ein identical bid in the 93d 
Congress. S. 3440. The bill, entitled “The 
Bill of Rights Procedure Act of 1975.'* 
would require any Federal agent to ob- 
tain a court order before he or she may 
conduct any form of surveillance on a 
private citizen. Probable cause must be 

I demonstrated before the court order 
could Issue and the warrant must be spe- 
cific in Its particulars. 

The term surveillance Includes bug- 
ging. wiretapping, and all other forms of 
electronic eavesdropping, opening oX 
mall, entering of dwellings, and the in- 
spection or procurement of the records of 
telephone, bank, credit, medical, or other 
private transactions. A court order would 
be required in virtually erery Instance, 
the only exceptions being: The serving 
of an arrest warrant, the hot pursuit of 
a criminal, or when the consent of the 
Individual has been obtained. 

A penalty of up to $10,000 and/or a 
year imprisonment Is provided for any 
governmental official, employee, or agent 
who willfully violates or causes the viola- 
tion of the bill. The legislation requires 
that within 30 days after application for 
a court order, the applicant must hie a 
report with the Administrative Office of 
the UB. Courts and with the Committee 
on the Judiciary of the House and Sen- 
ate. Followup reports on approved sur- 
veillance activities would also be re- 
quired. 

It is my firm belief that the discre- 
tionary authority in the area of govern- 
mental surveillance should not be lodged 
solely with the executive branch. Sur- 
veillance imdertaken on any grounds 
including national security and foreign 
policy must conform with the requisites 
of constitutional processes. 

The chief Judge of the third circuit 
expressed his belief that there is no exec- 
utive prerogative in the field of foreign 
affairs intelligence which may be be 3 mnd 
the reach of those checks and balances 
which in one way or another limits every 
other power oj the central Government. 

It is troubled times such as these that 
we are now facing that generates warn- 
ings and calls for action on the part of 
Congress. Congress has the responsibility 
and the power to enact the statutory 
guidelines necessary to assure that the 
Bill of Rights citadel constructed by our 
forefathers is not breached by the exer- 
cise of arbitrary power. 

The substance of the Bill of Rights 
reflected the experience of the constitu- 
tional framers with governmental ex- 
cesses: the legislation I introduce today 
reflects our recent experiences with exe- 
cutive excesses as well. 

We have had clear and unmistakable 
warnings: 



There must be provisions for vigorous 
oversight and full accountability of the 
activities of the U.S. Government in all 
areas of surveillance of American citi- 
zens; and 

We must adhere to the belief upon 
which our form of government was 
founded. 

Law, freedom, the pursuit of justice, 
and the exercise of arbitrary and un- 
checked power are necessary Irrecon- 
cilable and In eternal conflict. 

Mr. President, I am pleased to note 
today that a companion bill has been In- 
troduced In the House of Representa- 
tives by the Honorable Crables Mosher 
•f Ohio. That bill has 72 cosponsors and 
has been the subject of hearings before 
the Judiciary Committee of the House. 
This legislation has broad support and 
I am hopeful that it will receive prompt 
attention In the otherbody. 

Mr. President, In the coiuise of Its 
deliberations, the House Judiciary Com- 
mittee has Indicated that it may make 
some changes in their bill. I am cer- 
tainly amenable to any Improvements. 
If, for instance, more speciflo standards 
for the Issuance of subpen^s were to be 
provided, I would think we would want 
to give careful consideration. My point 
Is that I am wedded to the concept of 
this legislation, but not to speclflc lan- 
guage. 

Mr. President, I ask unanimous con- 
sent that the text of my bill be printed 
at this point In the Record. 

There being no objection, the bill was 
ordered to be j?rinted In the Record, as 
follows: 

s. lasa 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled. That this Act 
xnay be oltod os the **B1U of Rights Pro- 
-codures Act of 1075". 

riNDINQS AND PURPOSES 

Sec. 2. <a) The Congress hereby finds and 
declares that — 

(1) the rights of the people of the United 
States under the Constitution of the United 
States are endangered by Interception of 
oommunlcotlons, other electronic surveil- 
lance. the ettta 7 of dweUlngs, t^exilng mall 
and the inspection of and procuring of the 
records of telephone, bank, credit, medical, or 
other business or private transactions of any 
Individual when undertaken by officials, 
agents, or employees of the United States 
without a court order issued upon probable 
cause that a crime has been or Is about to 
be committed, supported by oath or affirma- 
tion and portloularly describing the place to 
be searched, and the persons or things to be 
seised. 

(2) the constitutional duty of the Congress 
to make the laws and to provide for the com- 
mon defense, and the constitutional duty 
of the President to execute the laws and to 
com m a n d the Armed pysrees and other se- 
curity forces according to rules and regula- 
tions made by the Congress, would not bo 
Impeded by requiring court orders for any 



interception of commimlcatlonH. other" elec- 
tronic BurveUlAnce. the entry of dwelUnga 
opening mall, or the Inspection of and pro- 
curing of . the records of telephone. bwOk. 
credit, medical, or other business or private 
transactions of any Individual; 

(3) the constitutional duty of the Con- 
gress to make laws to/ protect the national 
security of the United States and the con- 
stitutional duty of the President to execute 
such laws should not limit the rights of in- 
dividuals imder the Constitution of the 
United States. Any interception of communi- 
cations. other than electronic surveUlance, 
the entry of dwellings, opening mall, or the 
Inspection of and procuring of the records 
of telephone, bank, credit, medical, or other 
biulness or private transactions of any in- 
dividual which is undertaken on any 
groxmds. Including but not limited to. no- 
tional security or foreign policy, without a 
court order issued upon probable cause that 
a crime has been or is about to be committed, 
supported by oath or affirmation and par- 
ticularly describing the place to be searched 
and the persona or things to be seized, eon- 
stfltutes "on unreasonable search and ael- 
axire** within the meaning of the fourth 
amendment to the Constitution of the 
United States. 

<b) It Is therefore the purpose of this 
Act to prohibit any biterceptlon of com- 
munications, other electronic surveillance, 
surreptitious entry, mall opening, or the in- 
spection of and procuring of the record of 
telephone, bank, credit, medical or other 
business or private transaction of any In- 
dividual without a court order Issued upon 
probable cause that a crime has been or Is 
about to be committed supported by oath 
or affirmation and particularly describing the 
place to be searched and the persons or 
things to be seized. 

searches and 3KJ2UEES 

Sec. S. Section 2236 of title 18. United 
States Code. Is amended to read as follows! 
"I 3^8. Searches without warrant 

*'<a) Whoever, being on officer, agent, at 
employee of the United States or any de- 
partment or agency thereof willfully — 

*•(1) searches any private dweUing used 
and occupied os a dwelling without a war- 
rant directing such search or maliciously 
and without reasonable caiise searches any 
other building or property with a search 
warrant; 

“(3) procures or Inspects the records of 
telephone calls bank, credit, medical or 
other business or private transactions of any 
Individual without a search warrant or the 
consent of the Individual; 

opens and foreign or domestic mall 
not directed to him without a search war- 
rant directing such opening or without the 
consent of the sender or addressee of such 
piall In violation of section 3623(d) of title 
39; or 

*'(4) Intercepts, endeavors to Intercept, 
procures any other person to intercept any 
wire or oral communication except os au- 
thorized under chapter 119: 
ehall be fined not more than $10,000 or 
imprisoned not more than one year, or both. 

“(b)(1) The provisions of section (a)(1) 
sbaU not apply to any person — 

(A) serving a warrant of arrest; 

(B) arresting or attempting to arrest a 
person comlttlng or atemptlng to commit an 
offense In hla presence, or who has com- 
mitted or Is suspected on reasonable grounds 
of having committed a felony; or 

% 
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*'(C) making a search at the request or 
Invitation or with the consent of the oc« 
cupant of the premisee. 

“(2) Pot purposes of subsection (a) the 
terms ‘wire communication** 'oral comurU- 
catlon*, and 'Intercept* ihaU have the same 
meaning as given to such terms under chap> 
ter 119." 

WTESCEPTION OF WTRZ OK OKAL 
COMMUNICATIONS 

Sec. 4. (a) SeoUon 2511<1) of such title 
le is amended by striking out **Szcept as 
otherwise specifically provided In this chap- 
ter” and Inserting In Ueu thereof "Except 
as specifically provided In this chapter, and 
except as specifically provided In chapter 109 
in the case of any officer, agent or employee 
of the United States,". 

(b) SecUona 2611(8), 3618(7), 2618(d), 
and the last sentence of section 2620 such 
title 18 are rtqiealed. 

aXPORTXNO OF ZNTXXCXPTXD COMMUNICATIONS 

Bkc. 6. (a) Section 3510 of such title 18 Is 
amended to read as follows: 

"§ 2519. Reports concerning Intercepted wire, 
oral, and other oommunicatlonfl. 

"(a) Within thirty days after the date of 
an order authorizing or approving the inter- 
ception of a wire or oral communication (or 
each extension thereof) entered under sec- 
tion 3518, or the denial of an order approv- 
ing an Interception, the person seeking such 
order shall report to the Adminiatrative Of- 
fice of the United States Courts and to the 
Oommlttees on the Judiciary of the Senate 
and House of Representatives — 

**( 1) the fact that an order or extension was 
applied for; 

"(2) the kind of order or extension applied 
for; 

"(8) the fact that the order or extension 
was granted as applied for, was modified, or 
was denied: 

"(4) the period of Interceptions authorlssed 
by the order, and the number end duration 
of any extensions of the order; 

"(6) the names of aU parties to the Inter- 
cepted communications; 

"(6) the offense specified In the order or 
application, or extension of an order, 

"(7) the identity of the Investigative or law 
enforcement officer and agency making the 
application and the peraon authorizing the 
application to be made; 

"(8) a copy of the court order authorizing, 
approving, or denying such interoeptlon; 

**(9) the nature of the facilities from which 

or the place where communications were 
Intercepted. 

"(b) Within 00 days after the date of an 
order authorizing or approving the InterceiH 
tion of a wire or oral communication (or ex- 
tension thereof) entered under section 2618, 
or the denial of an order approving an inter- 
ception, the Judge hearing the application 
for such order shall transmit to the Com- 
mittees on the Judiciary of the Senate and 
House of Representatives a complete tran- 
script of the proceedings. 



"(c) Within 90 days after the date oi an 
order authorizing or approving the Intercep- 
tion of a wire or oral communication (or each 
extension thereof) entered under section 
2518, and within 60 days after the termina- 
tion of any such Interception, the person 
authorized to make such intcrceptlofn shall 
report to the Administrative Office of the 
United States Courts and to the Committees 
on the Judiciary of the Senate and Bouse of 
Representatives the dlaposiUon of all records 
(Including any logs or summaries of any such 
Interception) of any such Interception and 
the Identity of and action taken by all In- 
dividuals who had access to any such inter- 
ception." 

(b)(1) Any Information transmitted or 
submitted, pursuant to section 2619(a) (5) 
of title 18. United States Code (as added by 
■ubeectlon (a) of this section), to the Con- 
gress or to any atandlng, special, or select 
committee of either House of Congress or 
to any Ji^nt committee of the two Houses 
of Congress, shall be treated as a oonflden- 
tial communication and kept secret. 

(2) Paragraph (1) of this subsection Is 
enacted by the Congress — 

(A) as an exercise of the rulemaking power 
of the Senate and House of Representatives, 
respectively, and as such shall be considered 
as a part of the rules of each House, respec- 
tively. or of that House to which It apeclfl- 
oally applies, and such rule shall supersede 
other rules only to the extent that they are 
Inconsistent therewith, and 

(B) with full recognition of the constitu- 
tional right of either House to change such 
rule (so far aa it relates to the procedure In 
such House) at any time, In the same man- 
ner, and to the same extent as In the case 
of any other nile of such House. 

RXFoanNa authokxzations to opxn mail 

Sxc. 6. Chapter 206 of such title 18, Is 
amended by adding at the end thereof the 
following new eectloa: 

**i 3117. Reporting requirements In the case 
of warrants Issued authorizing 
the opening of mall 

" (a) Within 80 days after the date of Issu- 
ance of a warrant to open any maU or the 
denial of such a warrant the person seeking 
such warrant Ohall report to the Administra- 
tive Office of the United States Courts and 
to the Committee on the Judiciary of the 
Senate and House of Representatives. 

"(1) the fact that a warrant was applied 
for; 

"(2) the fact that the warrant was Issued 
as applied for. was modified, or was denied; 

**(3) the offense specified In the warrant: 

*(4) the Identity of the Investtgative or 
law enforcement officer and the agency mak- 
ing the application and the person author- 
hdiig the apptleatlon to be made; 

**(S) the namee of the sender and address- 
ee of all mall opened pursuant to such war- 
rant; 

"(0) a copy of the approved warrant; 

"(7) the nature of tSio factUUes fkom which 
or the pJane where any. such mall was 
and 

**<8) the disposition of all records (in- 
Qlcwllng any log, copy, or auxnaaary) of any 
such mall or the contents of sneh wamM and 
tba of gji art , 

dlvlduala who had accaas to any wifih mall. 



"(b) Within 80 days after the date of any 
warrant authorizing the opening of any maU, 
or the denial of eny such warrant, the Judge 
hearing the application for such warrant 
shall transmit to the Committee on the Ju- 
diciary of the Senate and House of Repre- 
sentatives a complete transcript of the pro- 
ceeding." 

tbcknical amxwomxnt 
Sxc. 7. The analysis of chapter 206 of such 
title 18 la amended by adding at the end 
thereof the following new Item: 

"3117. Reporting authorizations to open* 
mall.". 



